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OPINION

At approximately 6:40 am. on October 8, 1996, William Boatwright and his cousin, Vincent
Hartsell, went to Kirk’s Market in Knoxville to purchase food items. Boatwright went inside the
market, while Hartsell remained inthe car. After Boatwright madehispurchase, hewalked outside,
and Jay Harris, who was standing outside, called him to the side of the building so that they could
converse. After Boatwright spoke with Harris for a few seconds, he heard a gunshot. When he
turned around, he saw the appellant running towards him carrying a handgun. As Boatwright
attempted to reenter the store, the appellant shot himin the chest. Boatwright went inside the store
and crawled behind the counter, and the appellant went inside after him, firing hisgun. However,
because the store employee began screaming, theappellant fled the scene. Boatwright remainedin
the store for several minutes and then went outside to check on Hartsell, who had been shot in the
neck while waiting in the car.

Malik Hardin, afriend of Boatwright and Hartsell, witnessed the shooting whilesittingin his
car in the Kirk’s Market parking lot. Boatwright got into Hardin’s car and drove to arelative’s
home, while Hardin stayed with Hartsell until the police arrived.

Boatwright was subsequently transported to the hospital, where hetold the police that “ J.B.”
shot Hartsell and him. The police compiled a photographic lineup, and Boatwright identified the
appellant as the shooter. Hardin also viewed the photographic lineup and identified the appellant
as the man who shot Boatwright and Hartsell.

Thenext day, Hartsell, who was sixteen (16) yearsof age, died asaresult of agunshot wound
to the neck.

Investigating officersrecovered a .45 caliber bullet behind the counter inthe storeaswell as
a.45 caliber shell casing in front of thestore counter. The police also discovered abullet holeinthe
counter. Another .45 caliber bullet casing wasfound in thecar where Hartsell was shot, and officers
found an “eight ball” of crack cocaine by the right passenger door. Don Carman, a TBI forensic
firearmsexaminer, examined the bull et casings and determined tha the casing found inthe storeand
the casing found in the car were fired from the same weapon.

James Bowman, afriend of appellant’s family, gave astatement to police officers shortly
after theincident. In his statement, Bowmantold officerstha, just prior to the shooting, he brought
his stepdaughter to Kirk’s Market so that she could purchase a drink before school. While his
stepdaughter wasinsidethe market, the appellant* got into Bowman’ scar and began telling Bowman
that he had been robbed earlier that morning.? Suddenly, acar pulled beside them, and the appel lant
told Bowman that the men who robbed him were in the car. The appellant then got out of the car

! Bowman testified at trial that he only “thought” the man was the appellant; however, he
acknowledged that he previoudly identified the appellant as the man who got into his car on the
morning of October 8.

2The state presented proof at trial that at approximately 3:30 am. on October 8, the appellant
filed acomplaint with the police department stating that he had been robbed at gunpoint earlier that
morning by three (3) masked, young, black males.
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and told his brother, Fred Lowery, and his cousin, Jay Harris, “[t]hat’sit, boys, right here.” When
the appellant, Fred Lowery and Har ris surrounded the building, Bowman | eft with his stepdaughter.
Bowman dropped his stepdaughter off at school, and when he drove past Kirk’ s Market on hisway
home, Boatwright and Hartsell had been shot.

Thestate al so presented thetestimony of Mary Santos,who had previouslybeen romantically
involved with the appellant’ suncle, Walter Lowery. Santostestified that Walter hired the appellant
and the victim, Vincent Hartsell, to sell drugs for him. She stated that in late Spring or early
Summer 1996, the appellant and Walter wereangry with Hartsell over abotched drug sale.® Santos
testified that, on several occasions, the appellant stated that he would kill Hartsell in retaliation.

The appellant presented an alibi defense at trial. Fred Lowery, Jay Harris and Greg Moore
testified that they were at Kirk’s Market during the shooting on October 8. None of these witnesses
saw the person who shot Boatwright and Hartsell, but all testified that the appellant was not present
during the shooting. In addition, Tamera McMillan, the appellant’s neighbor, testified that the
appellant was at her home during the time of the shooting.

Thejury retumed the appellant guilty of one (1) count of premeditated first degree murder
and one (1) count of atempted first degree murder. The appellant was sentenced to consecutive
terms of life imprisonment for first degree murder and twenty-five (25) years for attempted first
degree murde. From his convidions and sentences, the appellant now brings this appeal .

SUFFICIENCY OF THE EVIDENCE

In his first issue, the appellant claims that the evidence is insufficient to sustain the jury’s
verdict of guilt. First, he arguesthat the state did not prove beyond areasonable doubt that he was
the perpetrator of thecrime. Secondly, he contendsthat the statefailed to present sufficient evidence
of premeditation.

A.

When an appellant challengesthe sufficiency of the evidence, thisCourt isobliged to review
that challenge according to certain well-settled principles. Wherethe sufficiency of the evidenceis
contested on appeal , the relevant question for thereviewing court iswhether any rational trier of fact
could have found the accused guilty of every element of the offense beyond a reasonable doubt.
Tenn. R. App. P. 13(e); State v. Harris 839 SW.2d 54, 75 (Tenn. 1992). On appedl, the state is
entitled to the strongest legitimate view of the evidence as well as dl reasonable and legitimate
inferences that may be drawn therefrom. Statev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). In
conducting our evaluation of the convicting evidence, this Court is precluded from reweighing or
reconsidering the evidence. Statev. Morgan, 929 S.W.2d 380, 383 (Tenn. Crim. App. 1996); State
v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim. App. 1990). Moreover, this Court may not
substitute its own inferences “for those drawn by the trier of fact from circumstantial evidence.”
State v. Matthews, 805 SW.2d at 779.

A verdict of guilty by thejury, approved by the trial judge, acaredits the testimony of the

® Apparently, the appellant sold some cocaine to Hartsell, who was supposed to sell the
cocaineto theintended buyer. However, priorto making the sale Hartsell replaced the cocainewith
powdered sugar.
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state’ switnesses and resolves all conflictsin thetestimony in favor of the state. State v. Cazes, 875
SW.2d 253, 259 (Tenn. 1994); Statev. Harris 839 SW.2d at 75. Although anaccusedisorignally
cloaked with a presumption of innocence, a jury verdid removes this presumption and replaces it
withoneof guilt. Statev. Tuggle 639 S.W.2d 913, 914 (Tenn. 1982). Hence, on appeal, the burden
of proof rests with Appellant to demonstrate the insufficiency of the convicting evidence. 1d.
B.

First degreemurder isdefined asthe* premeditated and intentional killing of another.” Tenn.
Code Ann. 8§ 39-13-202(a)(1). A person commitsthe offenseof attempted first degree murder when,

acting with the kind of culpability otherwise required for [first degree murder] . . .

[he] [alcts with intent to complete a course of action or cause a result that would

constitute[first degree murder], under the circumstances surrounding the conduct as

the person believes them to be, and the conduct constitutes a substantial step toward

the commission of [first degree murder].

Tenn. Code Ann. § 39-12-101(a)(3).

C.

The state presented proof at trial that the appellant was robbed by three young, black males
in the early morning hours of October 8. Immediately prior to the shooting, James Bowman spoke
with the appellant about the robbery, and when Boatwright and Hartsdl pulled into the parking lot
beside them, the appel lant pointed out Boatwright and Hartsell astwo of the robbers. The appellant
then got out of Bowman’s car and told Fred Lowery and Jay Harris, “[t]hat’ s it, boys, right here.”

Boatwright testified at trial that he went into Kirk’s Market to purchase food items and, as
he was walking outside, Jay Harris called him over to the side of the building. After he and Harris
spoke for a few seconds, Boatwright heard a gunshot. He then saw the appellant running towards
him while carrying aweapon. As Boatwright atempted to reente the store, the gppellant shot him
in the chest. Boatwright ran inside the market, and the appellant followed him firing again. After
firing his weapon in the store, the appellant fled the scene.

Subsequently, Boatwright identified the appellant asthe shooter from a photographic lineup.
Malik Hardin, an eyewitness to the shooting, also identified the appellant from the photo lineup.
Vincent Hartsell died on the following day as a result of a gunshot wound to the neck.

D.

Theappellant challengesthe sufficiency of theconvicting evidenceintwo different respects.
First, he arguesthat the state failed to establish that the appel lant was the perpetrator of the offenses
on the morning of October 8. He clamsthat the state presented no credible witness who could
testify that he saw the appellant firea gun. In addition, he refers to numerous alibi witnesses who
testified that the appellant was not present during the shooting.

However, it is well-settled that the identification of a defendant as the perpetrator of the
crimeis aquestion of fact for thejury to determine. State v. Strickland, 885 S.W.2d 85, 87 (Tenn.
Crim. App. 1993). Both Boatwright and Hardin identified the appellant as the shooter from the
photographic lineup and at trial. In addition, James Bowman told police officers shortly after the
incident that the appellant was at Kirk’s Market prior to the shooting. Although the appellant
presented numerous alibi witnesses who testified that the appellant was not present during the
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shooting, thejury obviously accreditedthe testimony of the state’ switnessesinstead. ThisCourtis
not free to second-guessthejury’ sdeterminationin thisregard. Thus, the state presented sufficient
evidenceto establish the gppdl ant’si dentity.

Secondly, the appellant argues that the state failed to present sufficient evidence of
premeditation. Premeditation is “an act done after the exercise of reflection and judgment” and
“meansthat the intent tokill must have been formed prior to the act itself.” Tenn. Code Ann. 8 39-
13-202(d). Premeditation is an issue of fact for the jury to determine and may be inferred from
circumstances surrounding the killing. Statev. Gentry, 881 SW.2d 1, 3 (Tenn. Crim. App. 1993).

In the present case, the state presented evidence, through the testimony of Mary Santos, that
the appellant announced hisintention to kill the victim, Vincent Hartsell, on several occasionsasa
favortoWalter Lowery, theappellant’ suncle. Furthermore, the appellant wasrobbed approximately
three(3) hours prior to the shooting by three(3) young, black men. After identifying Boatwright and
Hartsell as two (2) of the men who robbed him, the appdlant told Fred Lowery and Jay Harris,
“[t]hat’ s it, boys, right here.” The three (3) men then surrounded the building, and as Boatwright
exited the store, Harris distracted him for afew seconds while the appellant shot Hartsell as he sat
inavehicle. The gopellant then shot Boatwright once in the chest. The state presented evidence
demonstrating the appellant’s motive and planning for the shooting, Further, the circumstances
surrounding the offense indicates that the appellant shot the victims *according to a preconceived
design.” State v. Schafer, 973 SW.2d 269, 273 (Tenn. Crim. App. 1997). Thus, this Court is
convinced that the state presented sufficient evidence for ajury to properly infer that the appellant,
with premeditation, intentionally killed Hartsell and attempted to kill Boatwright.

Thisissue iswithout merit.

TESTIMONY OF CHRISTY HORNER

In his next issue, the appellant alleges that the trial court erred in refusing to allow defense
witness, Christy Horner, to testify astoMary Santos' reputation for truthfulness. Appellant sought
toimpeach Santos, asshetestified that, on several occasions, theappellant stated hisintention tokill
Vincent Hartsell asafavor to hisuncle, Walter Lowery. Theappellant claims that Horner should
have been allowed to testify at trid that Santos is a “compulsive liar.” He maintains that this
testimony was properly admissible under Tenn. R. Evid. 608(a), and the trial court abused its
discretion in refusing to dlow Horner to testify.

At trial, Mary Santos was questioned concerning her prior romantic relationship with the
appellant’s uncle. At that time, Santos and Walter Lowery had a custody dispute pending in the
court system. During cross-examination, defense counsel asked Santos whether she had ever
persuaded her children to testify falsely in court on her behalf. Santos replied that she had not.

After the state rested its case-in-chief, the defense attempted to present the teimony of
Christy Horner, Santos’ daughter. Defense counsel advised the trial court that Horner was being
called to rebut Santos’ testimony that she never asked her children to testify falsely in court. The
state objected to Horner’ s testimony, and the trial court sustained the state’ s objection.

Rule 608(b) of the Tennessee Rules of Evidence provides, in pertinent part:

Specificinstances of conaduct of awitnessfar the purposeof attacking or supporting

the witness's credihility, other than convictions of crime as provided in Rule 609,
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may not be proved by extrinsic evidence. They may, however, if probative of
truthfulness or untruthfulness and under the following conditions, be inquiredinto
on cross-examination of the witness concerning the witness's character for
truthfulness or untruthfulness or concerning the character for truthfulness or
untruthfulness of another witness as to which the character witness being
cross-examined has testified.

Thus, specific instances of conduct which are probative of truthfulness or untruthfulness “may be
asked about on cross-examination and the witness' s answers must be taken asgiven.” N. Cohen,
S. Sheppeard, & D. Paine, Tennessee Law of Evidence, § 608.4 at 350 (3d ed. 1995). However,
“[o]ther witnesses cannot be called to rebut thefirst witness sresponses.” |d. (emphasisadded); see
also State v. West, 844 S\W.2d 144, 149 (Tenn. 1992).

In the present case, defense counsel questioned Santos regarding whether she had asked her
childrento testify falsely in court on her behalf, and Santos denied thisallegation. Defense counsel
then sought to introduce the testimony of Christy Horner for the purpose of rebutting Sentos
testimony onthis matter. Clearly, thistestimony wasimproper “extrinsic evidence” under Tenn. R.
Evid. 608(b).

The appellant concedes that the trial court properly excluded any testimony concerning
specificinstances of conduct under Tenn. R. Evid. 608(b). However, hearguesthat, because Horner
referred to her mother as“acompulsive liar” during a proffer, Horner should have been allowed to
testify asto Santos’ reputation for truthfulness. See Tenn. R. Evid. 608(a). However, the appellant
never attempted to introduce opinion testimony under Rule 608(a). Rather, defense counsel made
it clear that “the only thing [he hoped] to introduce through [Horner]” was that Santos induced
Horner to perjure herself during the court proceedings, thus rebutting Santos' testimony to the
contrary.

The admissibility of evidence isadecision that rests within the discretion of the trial court,
and this Court will not reverse atrial court’s determination absent an abuse of discretion. State v.
Mcl eod, 937 S\W.2d 867, 871 (Tenn. 1996). This court will not find an abuse of discretion in
excluding evidence where the proponent of the evidence proffers the evidence under one theory of
admissibility, thetrial court properly excludestheevidence, and then on appeal the proponent of the
evidence changes the theory under which the evidence may be admissible. See State v. Adkisson,
899 S.W.2d 626, 635 (Tenn. Crim. App. 1994); N. Cohen, S. Sheppeard & D. Paine, TennesseeLaw
of Evidence, § 103.3 at 17-18 (3rd ed. 1995).

This issue has no merit.

SENTENCING

In his final two issues, the appellant contends that the trial court imposed an improper
sentence. First, he argues that the sentence of twenty five (25) years for his attempted first degree
murder conviction is excessive, asthe trial court applied inappropriate enhancement fadorsto his
sentence. Additionally, he daims that the trial court erroneously ordered consecutive sentences.

A.
ThisCourt’ sreview of the sentenceimposed by thetrial courtisde novo with apresumption
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of correctness. Tenn. Code Ann. § 40-35-401(d). This presumption is conditioned upon an
affirmative showing in the record that the trial judge considered the sentencing principlesand all
relevant facts and circumstances. State v. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991). If thetrial
court fails to comply with the statutory directives, there is no presumption of correctness and our
review isde novo. Statev. Poole, 945 SW.2d 93, 96 (Tenn. 1997).

The burden is upon the appealing party to show that the sentence isimproper. Tenn. Code
Ann. § 40-35-401(d) Sentencing Commission Comments. In conducting our review, we are
required, pursuant to Tenn. Code Ann. § 40-35-210, to consider thefollowing factorsi n sentencing:

(2) [t]he evidence, if any, received at the trial and the sentencing hearing;

(2) [t]he presentence report;
(3) [t]he principles of sentencing and arguments as to sentencing dternatives,
(4) [t]he nature and characteristics of the criminal conduct involved;

(5) [e]vidence and information offered by the parties on the enhancement and
mitigating factorsin 8§ 40-35-113 and 40-35-114; and

(6) [a]ny statement the defendant wishesto makein the defendant’s own behal f about
sentencing.

B.

In imposing the appellant’ s sentence, the trial court found the existence of six (6) statutory
enhancement factors: (1) that the appel lant had aprevioushistory of criminal convictionsor criminal
behavior, Tenn. Code Ann. § 40-35-114(1); (2) that the appellant had a previous history of
unwillingnessto comply withthe conditions of release into the community, Tenn. Code Ann. § 40-
35-114(8); (3) that the appellant used a firearm during the commission of the offenses, Tenn. Code
Ann. 840-35-114(9); (4) that the appel | ant had no hesitation about committing a crimewhen therisk
to human life was high, Tenn. Code Ann. 8§ 40-35-114(10); (5) that the appellant committed the
offenseswhile on probation for another offense, Tenn. Code Ann. §40-35-114(13)(C); and (6) that
the offenses were committed under circumstances under which the potential for bodily injury to a
victim was great, Tenn. Code Ann. 8§ 40-35-114(16). Thetria court found no mitigating factorsto
be applicable, in part because of the appellant’ sfailure to suggest any applicable mitigating factors.
Asaresult, the trial court imposed the maximum sentence of twenty five (25) years for attempted
first degree murder.

Thetria court further determined that consecutive sentencing was appropriate under Tenn.
Code Ann. 840-35-115. Specifically, thecourt found that: (1) the appellant was* an offender whose
record of criminal activity isextensive,” Tenn. Code Ann. § 40-35-115(b)(2); (2) the appellant isa
“dangerous offender whose behavior indicateslittle or no regard for human life,” Tenn. Code Ann.
8 40-35-115(b)(4); and (3) the appellant committed the present offenseswhile on probation, Tenn.
Code Ann. 8§ 40-35-115(b)(6). Thus, the trial court ordered that the appellant’s sentence for
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attempted first degree murder run consecutively to his life sentence for premeditated first degree
murder.
C.

Theappellant allegesthat thetrial courtimposed an excessive sentencefor hisattempted first
degreemurder conviction. Hearguesthat thetrial court misapplied two (2) enhancement factorsand
failed to consider the applicable mitigating factors. Therefore, he contendsthat hi's sentence should
be reduced below the maximum.

The presumptive sentence for a Class A felony is the midpoint of the applicable range.
Tenn. Code Ann. § 40-35-210(c). If enhancement and/or mitigating fadors do exist, atrial court
should start at the presumptive sentence, enhance the sentence within the range for enhancement
factors and then reduce the sentence within the range for the mitigating factors. Tenn. Code Ann.
840-35-210(e). No particular weight for each factor is prescribed by the statute, asthe weight given
to each factor is left to the discretion of the trial court as long as its findings are supported by the
record. Statev. Santiago, 914 S.\W.2d 116, 125 (Tenn. Crim. App. 1995); see Tenn. Code Ann. §
40-35-210 Sentendng Commission Commerts.

Theappellant concedesthat thetrial court appropriately applied enhancement factors(1), (8),
(9), and (13). However, he arguesthat thetrial court misapplied Tenn. Code Ann. 8 40-35-114(10)
and (16) to his sentence for attempted first degree murder. He claimsthat ahigh risk to human life
and agreat potential for bodily injury are necessarily inherentin the offense of attempted first degree
murder. Therefore, he maintains that these enhancement factors are essential elements of the
offense, and thetrial court erred in considering them.

This Court has previously held that Tenn. Code Ann. 8 40-35-114(10) and (16) should not
be applied to asentence for attempted first degree murder because ahigh “risk to human life and the
great potential for bodily injury always exist with an attempted first degree murder.” State v. Nix,
922 S.W.2d 894, 903 (Tenn. Crim. App. 1995). However, when the evidence showsthat othersare
present who are subject to injury during the commission of the offense, application of Tenn. Code
Ann. § 40-35-114(10) is appropriate. State v. Ruane, 912 SW.2d 766, 784 (Tenn. Crim. App.
1995); State v. Makoka, 885 S.W.2d 366, 373 (Tenn. Crim. App. 1994).

In the present casg the state presented evidence that individual sother than Boatwright and
Hartsell were outside Kirk’s Market during the shooting. Furthermore, the appellant fired hisgun
inside the store, and Boatwright testified that afemal e store employee was behind the store counter
during the incident. A .45 caliber bullet fired from the appellant’ s weapon was found behind the
counter during thepoliceinvestigation. Theappellant acknowledgesthat otherswere present during
the shooting, but insiststhat becausethe appellant shot hisintended targets, Boatwright and Hartsell,
no other individual was at risk of harm from the appellant’s actions. We respectfully disagree
When a person fires aloaded weapon at an individual and others are in the vicinity of the gunfire,
such asthe store employeein thiscase, that person is necessarily subjecting the other individualsto
arisk of harm. Thus, thetrial court properly applied Tenn. Code Ann. § 40-35-114(10).

The tria court aso considered factor (16) applicable because of the risk of inury to
bystanders at the crime scene. We acknowledge this Court has previously held this factor is also
properly applicable “in situations where individuals other than the victim are in the area and are
subjecttoinjury.” Statev. Sims 909 S.W.2d 46, 50 (Tenn. Crim. App.), perm. to app. denied (Tenn.
1995). However, some months prior to the Court’ s holding in Simsthis Court had also decided the
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case of State v. Bingham, 910 SW.2d 448 (Tenn. Crim. App. 1995); in which a different panel
found that factor (16) could not be applied to a sentence for vehicular homicide since the creation
of a substantid risk of serious bodily injury to avictim was an essential element of the offense of
vehicular homicide. 1d. at 452. Conversely, the Bingham opinion does allow factor (10), conduct
that establishesa* high risk to humanlife”, to be applied to the vehicular homicide conviction since
this factor may be used in a case where the defendant’ s conduct createsarisk to the life of persons
other than the victim of the crime. 1d. at 453.

Thus, Bingham clearly implies that factor (16) is not an appropriate enhancement factor
where the defendant’ scrime creates arisk of seriousbodly injury to persons other than avictim of
the crime.

While Sims does not expressly reject Bingham with regard to the applicability of factor (16)
in cases where the defendant’ s actions created risk of harm to bystanders as opposed to victims, the
inconsistency in the two casesis apparent. In resolvingthisinconsistency for purposes of the case
sub judice we find it instructive to ook at the precise language of the statute involved. Tennessee
Code Annotated Sedion 40-35-114 provides in pertinent part:

If appropriatefor the offense, enhancement factors, if not themselves
essential elements of the offense as charged in the indictment, may
include:

(10) The defendant had no hesitation about committing acaimewhen
the risk to human life was high;

(16) The crime was committed under circumstances under which the
potential for bodily injury toayvictim was great (emphasis supplied)

It is apparent from the plain language of the statute that enhancement factor (10) does not
limit the class of individual to which the defendant’ s conduct must create arisk before application
of factor (10) isproper. It isequally apparent that factor (16) restrictsits application to “avictim”.
We are constrainad by the plainlanguage of Tennessee Code Annotated Section 40-35-114(16) to
hold that application of factor (16) is proper only where the potential for serious bodily injury is
created for a victim of the defendant’s criminal conduct. Factor (16) may not be supported by a
showing of such potential harm only to a bystander. We reject that portion of the opinionin Sims
whi ch holdsto the contrary.

In any event, in the instant case, it is clear from the record tha the trial court considered
factors(10) and (16) asonefactor. Clearly, thetrial court did not givefactor (16) additional weight.
Becausewe do not believethat thetrial court further enhanced the appellant’ ssentence on the basis
of Tenn. Code Ann. § 40-35-114(16), theerroneous application of thisenhancement factor did not
affect the appdlant’ s sentenceto his detriment.

Theappellant also contendsthat thetrial court failed to consider applicablemitigating factors
whenimposing sentence. However, theappellant failedto suggest any applicablemitigatingfactors
prior to or during the sentencing hearing. In any event, even if this Court were to find that the
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appellant’ s suggested mitigating factors' should be applicable, we do not believe these mitigating
factors sufficiently outweigh the applicable enhancement factors to warrant a reduction in the
appellant’ s sentence. After reviewing the record before this Court, we conclude that the trial court
imposed an appropriate sentence of twenty five (25) yearsfor the appellant’ s attempted first degree
murder conviction.

Thisissue has no merit.

D.

In his final issue, the appellant challenges the trial court’s imposition of consecutive
sentences. Specifically, hearguesthat thetrial court erroneously determined that he is adangerous
offender and that he has an extensive criminal history which would warrant consecutive sentences.
See Tenn. Code Ann. 8 40-35-115(b)(2), (4).

Consecutive sentencing is governed by Tenn. Code Ann. § 40-35-115. A tria court may
order sentences to run consecutively if it finds that one or more of the satutory criteria exists by a
preponderance of the evidence. Tenn. Code Ann. 840-35-115(b); Statev. Black, 924 SW.2d 912,
917 (Tenn. Crim. App. 1995). Under Tenn. Code Ann. 8 40-35-115(b)(6), atrial court may impose
consecutive sentencesafter determining that the appellant committed the offenseswhileon probation
for another offense. It isundisputed that the appellant committed the present offenses while he was
on probation for an offense committedin 1992. Thus, because thetrial court need only find one of
the statutory aiteria to exist to judify conseautive sentencing, the trial court’s imposition of
consecutive sentences was clearly proper in this case’®

Thisissue has no merit.

CONCLUSION

After thoroughly reviewing the record before this Court, we conclude that there is no
reversible error. Accordingly, the judgment of the trial court is affirmed.

* On appeal, the appellant suggests that his participation in a drug treatment program while
incarcerated should have been considered as amitigating factor by thetrial court. Asan additional
mitigating factor, the appellant notes that he “had begun studying for his general equivalency
diploma.” See Tenn. Code Ann. 8§ 40-35-113(13).

> Because consecutive sentencing was proper under the statute, this Court need not determine
whether thetrial court erred infinding that the appellant had an extensiverecord of criminal activity
under Tennessee Code Annotated section 40-35-115(b)(2) or that the appellant is a dangerous
offender under Tennessee Code Annotated section 40-35-115(b)(4).
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